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(b) An agency may terminate a non-
career or limited appointment at any 
time, unless a limited appointee is cov-
ered under 5 CFR 752.601(c)(2). The 
agency must give the noncareer or lim-
ited appointee a written notice at least 
1 day prior to the effective date of the 
removal. 

(c) The employment of a limited ap-
pointee ends automatically on the ex-
piration of the appointment if the ap-
pointment has not been terminated 
earlier. 

(d) An employee: (1) Who received a 
limited appointment without a break 
of service in the same agency as the 
one in which the employee held a ca-
reer or career conditional appointment 
(or an appointment of equivalent ten-
ure) in a permanent civil service posi-
tion outside the Senior Executive Serv-
ice, and 

(2) Whose limited appointment is ter-
minated for reasons other than mis-
conduct, neglect of duty, or malfea-
sance, shall be entitled to be placed in 
his/her former position or a position of 
like status, tenure, and grade. 

[45 FR 62414, Sept. 19, 1980, as amended at 60 
FR 6386, Feb. 2, 1995] 

Subpart G—SES Career 
Appointment by Reinstatement 

SOURCE: 54 FR 9759, Mar. 8, 1989, unless oth-
erwise noted. 

§ 317.701 Agency authority. 
As provided for in §§ 317.702 and 

317.703, an agency may reinstate a 
former SES career appointee without 
regard to the merit staffing require-
ments established by OPM in 
§ 317.501(c). 

§ 317.702 General reinstatement: SES 
career appointees. 

(a) Eligibility for general reinstatement. 
A former SES career appointee who 
meets the following conditions is eligi-
ble for reinstatement under this sec-
tion: 

(1) The individual completed an SES 
probationary period under a previous 
SES career appointment or was ex-
empted from that requirement; and 

(2) The individual’s separation from 
his or her last SES career appointment 

was not a removal under subpart C of 
part 359 of this chapter for failure to be 
recertified as a senior executive; or a 
removal under subpart E of part 359 of 
this chapter for less than fully success-
ful executive performance; or under 5 
U.S.C. 1207 by order of the Merit Sys-
tems Protection Board as a result of a 
disciplinary action initiated by the 
Special Counsel under 5 U.S.C. 1206; or 
under 5 U.S.C. 7532 (National Security); 
or under subpart F of part 752 of this 
chapter for misconduct, neglect of 
duty, or malfeasance; or a resignation 
after receipt of a notice proposing or 
directing removal under any of the 
above conditions. Removal for failure 
to accept a directed reassignment to 
another commuting area, or to accom-
pany a position in a transfer of func-
tion to another commuting area, does 
not preclude reinstatement to the SES 
unless the appointment to the original 
position included acceptance of a writ-
ten nationwide mobility agreement or 
policy. 

(b) Applying for reinstatement; time 
limit. Application for reinstatement 
under this section shall be made di-
rectly to the agency in which SES em-
ployment is sought. There is no time 
limit for reinstatement under this sec-
tion. 

(c) Qualifications. The individual 
must meet the qualification require-
ments of the position to which rein-
stated. The agency makes this deter-
mination. 

(d) Tenure upon reinstatement. An in-
dividual who is reinstated under 
§ 317.702 becomes an SES career ap-
pointee. 

[54 FR 9759, Mar. 8, 1989, as amended at 56 FR 
172, Jan. 3, 1991] 

§ 317.703 Guaranteed reinstatement: 
Presidential appointees. 

(a) Eligibility for reinstatement. (1) A 
former SES career appointee who was 
appointed by the President to a civil 
service position outside the SES with-
out a break in service, and who left the 
Presidential appointment for reasons 
other than misconduct, neglect of 
duty, or malfeasance, is entitled by law 
to be reinstated to the SES. 

VerDate Aug<04>2004 11:03 Jan 27, 2005 Jkt 205008 PO 00000 Frm 00185 Fmt 8010 Sfmt 8010 Y:\SGML\205008T.XXX 205008T



186 

5 CFR Ch. I (1–1–05 Edition) § 317.703 

(2) If an individual is serving under a 
Presidential appointment with rein-
statement entitlement and receives an-
other Presidential appointment with-
out a break in service between the two 
appointments, the individual continues 
to be entitled to be reinstated to the 
SES following termination of the sec-
ond appointment. If there is an interim 
period between the two Presidential 
appointments, the individual must be 
reinstated as an SES career appointee 
before the effective date of the second 
appointment to preserve reinstatement 
entitlement following termination of 
the second appointment. 

(b) Applying for reinstatement; time 
limit. Except as provided in paragraph 
(d) of this section, an application in 
writing for reinstatement under this 
section must be made to OPM within 90 
days after separation from the Presi-
dential appointment. An application 
may be submitted as soon as the Presi-
dential appointee’s resignation is re-
quested or submitted. 

(c) Directing reinstatement. (1) To the 
extent practicable, OPM will direct re-
instatement within 45 days of the date 
of receipt by OPM of the application 
for reinstatement or the date of separa-
tion from the Presidential appoint-
ment, whichever is later. 

(2) OPM will use the following order 
of precedence in directing reinstate-
ment of a former Presidential ap-
pointee: 

(i) The agency in which the indi-
vidual last served as an SES career ap-
pointee before accepting the Presi-
dential appointment; 

(ii) The successor agency to the one 
in which the individual last served as 
an SES career appointee; 

(iii) The agency or agencies in which 
the individual served as a Presidential 
appointee; or 

(iv) Any other agency in the Execu-
tive branch with positions under the 
SES. 

(3) The agency being directed to take 
the reinstatement action is responsible 
for assigning the individual to a posi-
tion for which he or she meets the 
qualifications requirements. 

(4) When directing the reinstatement 
of a Presidential appointee, OPM may, 
as appropriate, allocate an additional 
SES space authority to the agency. 

(5) When a Presidential appointee 
tenders his or her resignation, volun-
tarily or upon request, the agency in 
which the Presidential appointment 
was held, upon approval by OPM, may 
place the appointee as an interim 
measure on an SES limited term or 
limited emergency appointment as ap-
propriate, pending reinstatement, to 
preclude a break in service after the 
Presidential appointment has termi-
nated. 

(6) To preserve reinstatement rights 
under this section, an individual who 
has been serving in a presidential ap-
pointment, if selected by the President 
for another appointment in the same or 
a new agency, must be reinstated to an 
appropriate position as an SES career 
appointee before the effective date of 
the new Presidential appointment, un-
less service as a Presidential appointee 
would be continuous. 

(d) Reinstatement following direct nego-
tiations with an agency. (1) A Presi-
dential appointee who qualifies under 
paragraph (a) of this section may ini-
tiate direct negotiations with an agen-
cy regarding reinstatement under this 
section. 

(2) An agency may voluntarily rein-
state a former Presidential appointee 
without an order from OPM directing 
such action. 

(3) The agency is responsible for as-
signing the individual to a position for 
which he or she meets the qualification 
requirements. 

(4) Direct negotiations with an agen-
cy do not extend the time limit stated 
in paragraph (b) of this section for 
making application to OPM. 

(5) OPM may, when appropriate and 
upon request by the agency, allocate 
an additional SES space authority to 
an agency that voluntarily reinstates a 
former Presidential appointee under 
this paragraph. 

(6) An individual who is reinstated 
under this paragraph because of direct 
negotiations with an agency is not en-
titled to further assistance by OPM. 

(e) Tenure upon reinstatement. (1) An 
individual reinstated under § 317.703 be-
comes an SES career appointee. 

(2) An individual reinstated under 
§ 317.703 who was serving an SES proba-
tionary period at the time of his or her 
Presidential appointment is required to 

VerDate Aug<04>2004 11:03 Jan 27, 2005 Jkt 205008 PO 00000 Frm 00186 Fmt 8010 Sfmt 8010 Y:\SGML\205008T.XXX 205008T



187 

Office of Personnel Management § 317.901 

complete the 1-year SES probationary 
period upon reinstatement. 

(f) Compliance. (1) An agency must 
comply with an order to reinstate 
issued by OPM under this section as 
promptly as possible, but not more 
than 30 calendar days from the date of 
the order. 

(2) The agency will notify OPM of a 
reinstatement action taken under this 
section within 5 workdays of the effec-
tive date of the reinstatement. 

(3) An individual who declines a rein-
statement ordered by OPM is not enti-
tled to further placement assistance by 
OPM under this section. 

[54 FR 9759, Mar. 8, 1989, as amended at 60 FR 
6386, Feb. 2, 1995] 

Subpart H—Retention of SES 
Provisions 

§ 317.801 Retention of SES provisions. 
(a) Coverage. This subpart applies 

to— 
(1) A career appointee in the SES ap-

pointed at any time by the President 
to a civilian position in the executive 
branch with the advice and consent of 
the Senate at a rate of basic pay which 
is equal to or greater than the rate 
payable for Executive Level V; or 

(2) A career appointee in the SES 
who is not covered under paragraph 
(a)(1) of this section and who was ap-
pointed on or after November 1, 1986, to 
a civilian position in the executive 
branch which is covered by the Execu-
tive Schedule, or the rate of basic pay 
for which is fixed by statute at a rate 
equal to one of the levels of the Execu-
tive Schedule. 

(b) Election. (1) At the time of ap-
pointment, an appointee covered by 
paragraph (a) of this section may elect 
to retain some, all, or none of the fol-
lowing SES provisions: Basic pay, per-
formance awards, awarding of ranks, 
severance pay, leave, and retirement. 
That election shall remain in effect for 
no less than one year, unless the ap-
pointee leaves the position sooner. 

(2) The appointing agency is respon-
sible for advising the appointee of the 
election opportunity. The election de-
cision must be in writing. 

(c) Change in election. Except as pro-
vided by paragraph (b) of this section, 

a career appointee is permitted to 
make an election for purposes of add-
ing or dropping coverage no more than 
once during any twelve-month period. 

[50 FR 6154, Feb. 14, 1985, as amended at 56 
FR 15273, Apr. 16, 1991; 57 FR 54677, Nov. 20, 
1992; 60 FR 6386, Feb. 2, 1995; 69 FR 2050, Jan. 
13, 2004] 

Subpart I—Reassignments, 
Transfers, and Details 

SOURCE: 54 FR 9760, Mar. 8, 1989, unless oth-
erwise noted. 

§ 317.901 Reassignments. 
(a) In this section, reassignment 

means a permanent assignment to an-
other SES position within the employ-
ing executive agency or military de-
partment. (See 5 U.S.C. 105 for a defini-
tion of ‘‘executive agency’’ and 5 U.S.C. 
102 for a definition of ‘‘military depart-
ment.’’) 

(b) A career appointee may be reas-
signed to any SES position for which 
qualified in accordance with the fol-
lowing conditions: 

(1) Reassignment within a commuting 
area. For reassignment within a com-
muting area, the appointee must re-
ceive a written notice at least 15 days 
before the effective date of the reas-
signment. This notice requirement 
may be waived only when the ap-
pointee consents in writing. 

(2) Reassignment outside of a com-
muting area. For reassignment outside 
of a commuting area, (i) the agency 
must consult with the appointee on the 
reasons for, and the appointee’s pref-
erences with respect to, the proposed 
reassignment; and (ii) following such 
consultation, the agency must provide 
the appointee a written notice, includ-
ing the reasons for the reassignment, 
at least 60 days before the effective 
date of the reassignment. This notice 
requirement may be waived only when 
the appointee consents in writing. 

(c) A career appointee may not be in-
voluntarily reassigned within 120 days 
after the appointment of the head of an 
agency, or within 120 days after the ap-
pointment of the career appointee’s 
most immediate supervisor who is a 
noncareer appointee and who has the 
authority to make an initial appraisal 
of the career appointee’s performance 
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